Allegations and confirmed cases of misconduct by peacekeeping personnel have been revealed by nongovernmental organisations, the press and UN investigations. The majority of misconduct has fallen under the term 'sexual exploitation and abuse'. Sexual exploitation and abuse has encompassed rape, sex with minors, trafficking, prostitution-related conduct, sexual exploitation, and other sexual abuse. This article discusses accountability in international criminal law for such conduct, first exploring the development of gender-based crime in international criminal law. The core of this article consists of an examination of the applicable law under the Rome Statute of the International Criminal Court, to determine whether or not the provisions could be used to prosecute peacekeepers for the crimes of rape, sexual slavery, sexual exploitation, prostitution-related conduct, and trafficking. Real life examples of criminal conduct by peacekeeping personnel will be given to test the applicability of the Rome Statute provisions.
Introduction
'These women are not prostitutes who talk to [UN CivPol] but they are hungry. They will sell their bodies for money '. 1 Women in post-conflict situations often find themselves in insecure socio-economic circumstances. One of the consequences of this vulnerability can be that these women (and girls) are driven to a state where they become victims of sexual exploitation, and other gender-based crimes with a sexual component. 2 In a post-conflict territory where a United Nations (UN) peacekeeping operation 3 is located, peacekeepers 4 are supposed to be protecting civilians. A principle of peacekeeping is to 'do no harm': 'It is the duty of each peacekeeper to protect the vulnerable and to refrain from doing harm'. another.' 7 The definition emphasises that there is an exchange involved for the sexual activity; that there is a purpose to the commission of the sexual activity. Generally, the situations of sexual exploitation that occur involving peacekeepers entail the peacekeepers offering food or money in exchange for sex-habitually with girls, only rarely boys. 8 Allegations have included conduct such as sex with minors, rape, sexual slavery, human trafficking, and prostitution-related conduct, in missions in the Democratic
Republic of the Congo (DRC), Sierra Leone, Liberia, Haiti, East Timor, and Cambodia.
Exploitation has much in common with prostitution, in that it involves the exchange of goods, money or services for sexual favours. However, it is differentiated from prostitution-related conduct by the element of abuse of position, power or trust. 9 The increase in peacekeeping personnel, in particular military personnel, acts as a magnet for an increase in the sex industry and sexually exploitative relationships in mission areas. This increase in demand for sex services also results in an augmentation in trafficking and forced prostitution. and forced marriage. 31 The crime was committed in the territory of or by a national of a state party. 32 The state is unwilling or unable to investigate or prosecute the crime; the case of of sufficient gravity; the person has not already been tried in fair proceedings; the case has not been or is not being investigated or prosecuted by a state. 33 Rome Statute of the International Criminal Court (2187 UNTS 90) entered into force 1 July 2002. It will also be assumed that the chapeau elements of war crimes and crimes against humanity have been met.
However the core of this article consists of an examination of the applicable law under the Rome Statute of the ICC, to determine whether or not the provisions could be used to prosecute peacekeepers for the crimes of rape, sexual slavery, sexual exploitation, prostitution-related conduct, and trafficking. Real life examples of criminal conduct by peacekeeping personnel will be given to test the applicability of the Rome Statute provisions.
Development of Gender-based Crimes in International Criminal Law
The past two decades have seen a significant advancement in international criminal law of the development of the law of crimes against women, particularly sexual offences.
Crimes such as rape and sexual slavery have become a common weapon of war. 34 After so many years of impunity for perpetrators of these crimes, the late 20 th Century brought about changes in the way the international community views such crimes, and it has become customary law that rape and sexual violence are prohibited in armed conflict. From this consideration, the Trial Chamber acknowledged that 'most legal systems in the common and civil law worlds consider rape to be the forcible sexual penetration of the human body by the penis or the forcible insertion of any other object into either the vagina or the anus'. 52 However, the Trial Chamber found there to be a distinction in domestic law with regards to whether forced oral penetration was categorised as rape or as sexual assault. The Trial Chamber held 'that the forced penetration of the mouth by the male sexual organ constitutes a most humiliating and degrading attack upon human dignity', and thus 'such an extremely serious sexual outrage as forced oral penetration should be classified as rape'.
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(i) the sexual penetration, however slight:
The Trial Chamber went on to define rape as: (ii) by coercion or force or threat of force against the victim or a third person.
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This definition is more refined, more definitive than that created by the Akayesu Trial Chamber. It is also more restrictive, a factor which was recognised by the Trial Chamber A definition of the actus reus of rape was developed from the Furundzija one: 57 The mens rea of the crime was held to be 'the intention to effect this sexual penetration, and the knowledge that it occurs without the consent of the victim'. 58 The notable difference between the Furundzija and Foca definitions is that any reference to force or threat of force, as found in Furundzija, has been removed in Foca, and the emphasis is on lack of consent of the victim. The Foca Trial Chamber held that there are factors other than force or threat of force 'which would render an act of sexual penetration non-consensual or non-voluntary on the part of the victim', 59 such as general circumstances that would 'have the effect that the victim's will was overcome or that her ability freely to refuse the sexual acts was temporarily or more permanently negated'.
60
In the facts of the case, lack of consent of victims was proven by factors such as their captivity (enslavement) and threats of violence and death. 61 56 Ibid., para. 459.
However, it is notable that in these cases, there was a move away from the use of non-consent as a factor in rape, and a preference for coercion as a defining element. In using coercion, lack of consent is almost 57 Ibid., para. 460. 58 Ibid. 59 Ibid., paras. 438, 459. 60 Ibid., para. 452. 61 Ibid at e.g., paras 646-647; 739-741.
irrelevant, as non-consent is to be assumed by the coercive circumstances: 62 'circumstances prevailing in most cases charged under international criminal law, as either genocide, crimes against humanity, or war crimes, will be almost universally coercive, thus vitiating true consent'. 63 Other than rape, Foca also involved accusations of forced naked dancing, which were charged as outrages upon personal dignity. 64 Victims were forced to strip and to dance naked in front of the defendant Kovac and other men. The Trial Chamber held this to be a 'painful and humiliating experience for the three women involved, even more so because of their young age'. 65 The defendants were also found guilty of enslavement, as many of the victims were enslaved in apartments by the defendants, in order to do household duties, but principally to provide sexual services for the defendants and other men.
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In Furundzija, the Trial Chamber referred to sexual violence other than rape:
international criminal rules punish not only rape but also any serious sexual assault falling short of actual penetration. It would seem that the prohibition embraces all serious abuses of a sexual nature inflicted upon the physical and moral integrity of a person by means of coercion, threat of force or intimidation in a way that is degrading and humiliating for the victim's dignity. 67 The Akayesu Trial Chamber held that forcing a young woman to undress and do gymnastics naked in a public courtyard constituted sexual violence, which fell within the scope of other inhumane acts, outrages upon personal dignity, and serious bodily or mental harm as set forth in the ICTR Statute. Thus what has emerged from the ad hoc jurisprudence is a very broad definition of sexual violence. As with rape, coercion is a material element, but what constitutes the sexual violence itself is not subject to a limited definition, and will depend on the particular circumstances of a case. It includes forced nudity and forced naked activity (such as dancing or gymnastics), and other cases have also determined sexual mutilation, forced marriage, forced abortion, sexual molestation, 72 and biting and kicking of the genital area, to constitute sexual violence. 
The Rome Statute of the International Criminal Court
It has also been developed that gender-based crimes do not necessarily involve a sexual element, as with forced marriage, although sexual conduct is habitual.
The Rome Statute was constructed in the 1990s, at a time following the start of the development of the ad hoc tribunal jurisprudence on gender-based crimes. Thus, the crimes included in the Rome Statute are influenced by some of this jurisprudence.
However, the Elements of Crimes were not adopted until 2002, 74 and therefore were able to draw on more significant jurisprudence, such as the Furundzija and Foca rulings. For example, the emphasis on lack of consent and coercive circumstances, rather than force, as developed in Furundzija and Foca, is echoed in the Elements of Crimes. The ICC currently has several cases before it which will address one or more of these crimes:
76 A definition is provided for forced pregnancy in Article 7(2)(f): '"Forced pregnancy" means the unlawful confinement, of a woman forcibly made pregnant, with the intent of affecting the ethnic composition of any population or carrying out other grave violations of international law. This definition shall not in any way be interpreted as affecting national laws relating to pregnancy.' 77 The sexual offences were included in the Rome Statute after the intensive lobbying of the Women's Caucus for Gender Justice in the ICC, a coordinated group of NGOs. They are sometimes referred to as the 'gender crimes', although, with the exception of forced pregnancy, the application of the sexual offences is gender-neutral. Prosecutor v Mbarushimana-rape as a war crime and a crime against humanity 84 However, due to the fact that no case has been completed as yet, there has been little discussion by the ICC Chambers on the elements of these crimes. Where applicable, such discussion will be mentioned in the relevant sections below. The Office of the Prosecutor development of an OTP policy paper on gender crimes, 85 To determine whether any of the offences under the Rome Statute could be applicable to the sexual exploitation and abuse misconduct committed by peacekeeping personnel, namely rape, sexual slavery, trafficking-related offences, sexual exploitation, and prostitution-related activities, the individual definitions of the four relevant crimes (rape, sexual slavery, enforced prostitution and sexual violence) must be examined. The definitions of the crimes are found in the Elements of Crimes.
and has assisted with the drafting of the Mbarushimana arrest warrant. It remains to be seen what impact this policy paper will have on OTP decisions with regard to the prosecution of gender crimes.
Rape
The elements of rape are as follows: It is clear that this definition was designed to be broad, and to capture the essence of rape as a violation of sexual autonomy of the victim. The second element of the crime of rape is quite detailed. While the direction taken by the ICTY in Furudzija and Foca has been followed to a certain extent, there is a distinct lack of express reference to 'lack of consent'. The requirement of lack of consent may possibly be implied from the wording of the second element, as the Preparatory Such conduct would also constitute rape, as he invaded the anal opening of his young victim with his sexual organ. incapacity to give genuine consent, for sexual purposes.
The element of force, threat of force, coercion or taking advantage of a coercive environment, or the person's incapacity to give genuine consent, could be included; although this should not be necessary given the crucial aspect of sexual exploitation being the abuse of position, rather than an emphasis on force or lack of consent per se. Thus, the elements of the crime of sexual exploitation could be defined as follows:
2. Such conduct was engaged in for the purpose of, but not limited to, profiting monetarily, socially or politically from the sexual exploitation of another.
Element two aims not to restrict the definition of sexual exploitation only to profiting monetarily, socially or politically from the sexual exploitation of another, but rather to include those circumstances as possible situations of sexual exploitation in addition to the basic element of the crime, as defined in the first element.
Conclusion
The commission of crimes against women such as sexual exploitation and rape by peacekeepers is particularly reprehensible. Such conduct violates the duty of care to the civilian population that peacekeepers are charged with. It is important that perpetrators are held accountable for such offences. The ICC is one forum in which accountability could be implemented. The Rome Statute covers very effectively some of the relevant 139 Secretary-General's SEA Bulletin, supra note 7.
gender-based crimes considered in this article, particularly rape, trafficking-related offences, sexual slavery and enforced prostitution. However it does not contain express provisions to prosecute peacekeeping personnel for sexual exploitation. The crime of 'sexual violence' may be used to prosecute for sexual exploitation, but sexual exploitation is a crime of sufficient gravity to be introduced as a stand-alone, express sexual offence.
UN reports demonstrate that transactional sex is still the most common form of SEA misconduct committed by peacekeeping personnel. There is a need for a strong stance on criminalising these forms of SEA and ensuring that they are no longer committed with impunity. The first Review Conference of the Rome Statute took place in 2010. 140 While it will be some time before another Review Conference is held, the Assembly of State Parties may deal with an amendment proposal directly. 141 State parties may do well to consider an amendment of an additional sub-provision under Articles 7 or 8, proscribing sexual exploitation as a war crime and/or crime against humanity under the Rome Statute.
In the meantime, the ICC should not be discounted as a court in which peacekeeping personnel can be prosecuted for misconduct amounting to criminal offences, particularly gender-based crimes against women.
